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DPA’ sPHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA's Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuas or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
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at extension 258.
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General Counsd - LisaBlevins #294
Post-Trial Division - JoeHood #279
Juvenile Post-Dispositional Branch - Dawn Pettit #220
L aw Operations- Karen Scales #111
Library -Will Hilyerd or SaraKing #120/#119
Payroll - Cheree Goodrich #114
Per sonnel - Al Adams #116
Post Conviction (502) 564-3948
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Timesheets- Beth Roark #136
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Trial Division - #230
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FROM

THE

EDITOR...

We seldom do special issuesof The Advocate. We have never
donea7"issueof The Advocatein any year. Thisissuewill in
effect bethe 7" issuein 2002 and it isvery specia in that we
present asignificant Report for not only public defenders but
also for the courts, prosecutors, pretrial rel ease officers, citi-
zens and clients.

The Blue Ribbon Group for Improving Indigent Defense for
the 21 Century (BRG) recommended that the Court of Jus-
tice, the Administrative Office of the Courts and the Depart-
ment of Public Advocacy work together to insure appropriate
public defender appointmentsin its Recommendation No. 11:
“Public Defender Servicesare Constitutionally M andated
whileResour cesare Scar ce. It isImportant for all Eligible
Per sonswhowant tobe Represented by aL awyer, but only
thosewho areEligibletobeAppointed a Public Defender.
TheCourt of Justice, and Especially AOC and DPA areEn-
couraged towor k Cooperatively toEnsureAppropriate Pub-
licDefender Appointments.”

The BRG had a broad cross section of Kentucky Criminal
Justice leaders, including, the Chief Justice, theformer Chief
Justice as Co-chair, a District Court Judge and a Common-
wealth Attorney.

Public Advocate Ernie Lewisand AOC Director Cicely Lam-
bert formed an AOC/DPA Workgroup to implement Recom-
mendation No. 11. At AOC'srequest, pretrial releasewasadded
to the Workgroup’s agenda. The Workgroup consisted of
significant leadersin the Court of Justice, AOC and DPA. The
Workgroup met from November 2001 until June 2002, and has
made significant Findings and Recommendations.

These historic Findings and Recommendati ons are presented
in this special additional Advocate because of their impor-
tance and in order to advance what the Workgroup called for
initsconclusion: The AOC/DPA Workgroup urgesimple-
mentation of these Eligibility and Pretrial Release Recom-
mendationsfor thebenefit of the Kentucky Criminal Jus-
tice System and thepeopleof K entucky.

Please provide us with your thoughts on how these Recom-
mendations can be effectively implemented.

Edward C. Monahan
Editor
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1. Introduction

In 1999, the Blue Ribbon Group on Improving Indigent Defense in the 21 Cen-
tury (Blue Ribbon Group) found that the Department of Public Advocacy (DPA)
was one of the lowest funded public defender agencies in the United States but
that “ public defender servicesare constitutionally mandated” even whileresources
are scarce. Members of the Blue Ribbon Group included Chief Justice Joseph E.
Lambert, Jefferson District Court Judge Denise M. Clayton, Phillip R. Patton,
Barren County Commonwealth Attorney, and was co-chaired by Secretary of the
Justice Cabinet and former Chief Justice Robert F. Stephens. The Blue Ribbon
Group stated that it is important that all eligible persons desiring counsel be ap-
pointed a public defender and equally important that only those eligible be ap-
pointed counsel. The Court of Justice (COJ), the Administrative Office of the
Courts (AOC) and DPA were encouraged to work cooperatively to ensure appro-
priate public defender appointments.

In responseto thisfinding, the Administrative Office of the Courts and the Depart-
ment of Public Advocacy agreed to establish a Workgroup to look at issues per-
taining to eigibility and appointments. In addition, at the request of AOC, the
Workgroup agreed to examineissues pertaining to pretrial release.

The AOC/DPA Workgroup consisted of officials of AOC and DPA, aswell as 6
district court judges. The AOC/DPA Workgroup met 5 times during late 2001 and
early 2002 for over 12 hours of discussions.

Members of the Workgroup were: Cicely Lambert, MelindaWheel er, Ed Crockett,
Mike Losavio, Jacquie Heyman, Judge George Davis, Judge Mike Collins, Judge
Carl Hurst, Judge Bruce Petrie, Judge John Knox Mills, Judge William P. Ryan
(Judge Deborah DeWeese in his absence), Ernie Lewis, Judy Campbell, Ed
Monahan, Jm Cox, Lynda Campbell, Scott West, Rob Sexton, Joseph Barbieri,
Dan Goyette, and George Sornberger. The Findings and Recommendations con-
tained in this document reflect the consensus opinion of this workgroup and do
not necessarily represent the positions of organizations with which members are
affiliated.

The AOC/DPA Workgroup has agreed on the following Findings and Recommen-

dations.
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2A. Findingson Eligibility

Gideon v. Wainwright, 372 U.S. 335 (1963) establishes that those who are
“financially unableto employ counsel” must be provided counsel by the state.
Alabama v. Shelton, 122 S.Ct. 1764 (2002) has recently affirmed Gideon by
holding that an accused is entitled to the guiding hand of appointed counsel
even where the court intends to impose only a suspended sentence.

The time immediately after the arrest until he or she appears in front of a
magistrate is a particularly important time to ensure that a variety of safe-
guards are taken. ABA Sandards for Criminal Justice Providing Defense
Services, 3 Edition (1992) in Standard 5-6.1 states that “ Counsel should be
provided to the accused as soon as feasible and, in any event, after custody
begins, at appearance before acommitting magistrate, or when formal charges
arefiled, which occursearliest.”

One of the primary reasonsfor providing counsel at the earliest possibletime
Isto enable the attorney to perform her duties of attempting to secure pretrial
release. Guideline 2.1 of the NLADA Performance Guidelines for Criminal
Defense Representation (1995) states that the “attorney has an obligation to
attempt to secure the pretrial release of the client under the conditions most
favorable and acceptable to the client.” The Commentary notes why thisis
important: “The importance of counsel’s early entry into criminal proceed-
ings for the purpose of seeking bail has been noted in caselaw. Theclient’s
freedom on bail isimportant to counsel’s representation of the client during
the investigative /preparatory stages of the case.”

RCr 3.05 requires counsel to be appointed “where the crime of which the
defendant is charged is punishabl e by confinement and the defendant isfinan-
cially unableto employ counsel.”

KRS 31.100(3)(a) requires counsel to be appointed for a person “who at the
time his need is determined is unable to provide for the payment of an attor-
ney and all other necessary expenses of representation.”

KRS 31.120 recently was revised by the 2002 General Assembly. Severd
additional factors have been listed for the court to consider in determining
whether an individual is a needy person for the purpose of appointment of
counsel. The provision establishing certain factors as “ prima facie evidence
that aperson isnot indigent or needy” has been repealed and isno longer part
of the revised statute.
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Waivers of counsel are legitimate so long as KRS 31.140 isfollowed. When
advising accused personsin agroup setting, the Court should thereafter indi-
vidually inquire of each defendant whether counsel is desired. “The court
shall consider such factors as the person’s age, education, and familiarity
with English, and the complexity of the crimeinvolved.” KRS 31.140

House Bill 146 of the 2002 General Assembly establishes that all children
who are charged with afelony or asex offense or whose liberty isto be taken
away have amandatory right to counsel that cannot be waived.

KRS 431.515 requires pretrial release officers “where practical, to assist in
the earliest possible determination of whether a person is a needy person
under KRS Chapter 31.”

Fraser v. Commonwealth, Ky., 59 SW.3d 448 (2001) states that the deci-
sion to appoint a public defender for an indigent accused isajudicia rather
than alegidlativeresponsibility. However, Fraser aso holdsthat the General
Assembly can establish other eligible clients for public defender services if
the General Assembly iswilling to fund the additional responsibility.

West v. Commonwealth, Ky., 887 SW. 2d 338 (1994) alows for counsdl to
participate at the suspicion stage under KRS 31.110(1).

Thedligibility determinationisavital stage of criminal proceedings. Thereis
an inherent tension at this stage between the need for uniformity among all
courts and the retention of discretion by the judge. It is important that the
decision to appoint counsel or not be made by ajudge using his/her informed
discretion and utilizing sufficient facts to make areasonable decision.

Neither the under-appointment nor the over-appointment of public defenders
Is aresponsible use of public resources.

The timing of the filling out of the affidavit of indigency can effect signifi-
cantly the quality of theinformation in the affidavit.

Thereisno mechanismin place at the current timeto verify information on the
affidavit of indigency. Further, there is no method in place to notarize the
affidavit or provide necessary assistance to defendantsin completing theform.
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16. Pretrial release officersdo not now interview juvenileclients, and thus affida-
vits of indigency are not being completed for most juveniles. Juvenilejudges
through the use of questioning are making eligibility determinations.

17. Filling out the affidavit of indigency operates as arequest for counsel.

18. DPA directing attorneys, heads of urban offices, and contract administrators
are in aunique position to communicate with judges regarding any perceived
problems with the appointing practices and procedures in particular courts.

19. Some persons arrested in Kentucky are held without a probable cause deter-
mination before ajudge within 48 hours of being arrested.

2B. Findingson Pretrial Release

1. The creation of amore equitable system of pretrial release for Kentucky has
enhanced our system of criminal justice. The previous system of commercial
surety resulted in release decisions based solely on financial resourcesin lieu
of community interests. Risk of flight and danger to the community are not
necessarily reduced by imposing financial standards on the defendant.

2. Thecomprehensive analysisin Kentucky on al typesof release, both financia
and nonfinancial, demonstrate that nonfinancial rel ease appearancesare more
effective in returning defendants before the Court. FTA Sudy, 54" Judicial
Circuit, by Ed Crockett, Kentucky AOC. National standardsindicate failure
to appear rates of 30% or greater compared to Kentucky’s statewide rate of
8% for nonfinancial release. Felony Defendants in Large Urban Counties,
BJS, (1998).

3. The Constitution of the Commonwealth of Kentucky Section 16 provides a
righttobail: “All prisonersshall be bailable by sufficient securities, unlessfor
capital offenses when the proof is evident or the presumption great.”

4. RCr 4.02 provides. “All persons shall be bailable before conviction, except
when death is a possible punishment for the offense or offenses charged, and
the proof isevident or the presumption is great that the defendant is guilty.”
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RCr 4.16(1) provides that bail “shall be sufficient to insure compliance with
the conditions of release set by the court. It shall not be oppressive and shall
be commensurate with the gravity of the offense charged. In determining
such amount the court shall consider the defendant’s reasonably anticipated
conduct if released and the defendant’ sfinancial ability to give bail.”

KRS 431.525(1) providesthat bail should be (1) “sufficient to insure compli-
ance with the conditions of release set by the court; (2) not oppressive; (3)
commensurate with the nature of the offense charged; (4) considerate of the
past criminal acts and the reasonably anticipated conduct of the defendant if
released; and (5) considerate of the financial ability of the defendant.”

The Kentucky Rulesof Criminal Procedure havelong recognized the need for
expedited appeals of pretrial bail rulings to prevent hardships, inequities in
release practices, and jail overcrowding.

The Pretrial Services Division of theAdministrative Office of the Courts com-
pilesinformation on the affidavit of indigency on defendants beforethe Court.
Affidavits of indigency were obtained from 7% of those arrested in 1987 as

compared to 22% in 2001.

3A. Recommendationson Eligibility

The decision whether to appoint a public defender should remain within the
informed discretion of the judge before whom the charged person appears.
This should include individuals who are in custody and persons who have
been released on bond.

Individual rather than group questioning by the judge of the person at thefirst
appearance should resolve the issue of whether the person is going to hire a
private attorney, desiresto have counsel appointed, iseligibleto have counsel
appointed, or desires to waive the appointment of counsel.

Information on access to counsel should be provided to al personsin cus-
tody by the court, by pretrial release officersand by thelocal public defender.
See ABA Sandards for Criminal Justice Providing Defense Services, 3
Edition, Standard 5-8.1(1990).
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1.

Theaffidavit of indigency or an equivalent verbal colloquy should berequired
prior to appointment of a public defender whether theindividual isin custody
or on pretrial release and whether the person is an adult or a juvenile. Each
jurisdiction should develop a protocol for bringing to the attention of the
judgetheaffidavit of indigency.

Theaffidavit of indigency should be prepared at an interview when the defen-
dant is not under the influence of alcohol or drugs or otherwise unable to
rationally participatein theinterview.

A mechanism should bein placeto verify financial information when requested
by the Court. In order to provide these services, the Pretrial Service Agency
will need additional resources.

Appointing a public defender should be based solely on the financial circum-
stances of the accused person rather than any other factor such as whether the
person is on bond or the expeditious processing of the court docket.

Waiver of counsel should occur only after an individualized colloquy with the
court, and only after the court is assured that the defendant is fully informed
regarding hisright to counsel and the consequences of hiswaiver. Thefailure
to request counsel should not be considered to be awaiver. See ABA San-
dards for Criminal Justice Providing Defense Services, 3 Edition, Standard
5-8.2 (1990).

Counsal should report to the Court any information discovered which signifi-
cantly and adversely affects a defendant’s financial eligibility for court ap-
pointed counsel. However, counsel shall not report the information protected
by the Kentucky Rules of Professional Conduct (SCR 3.130) or KRE 503

(lawyer-client privilege).

A point system may be used to determine eligibility such as the one used in
Jefferson County. AOC, DPA and Judges should develop such an dligibility
point system to be piloted in some jurisdictions.

Pretrial Services should increase the percentage of affidavits of indigency
collection to 30% within 2002-2004.
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12. The Fourth Amendment, Riverside County of Riverside v. McLaughlin, 500
U.S. 44, 111 S. Ct. 1661, 114 L. Ed. 2d 49 (1991) and Gerstein v. Pugh, 420
U.S. 103,95 S. Ct. 854, 43 L. Ed. 2d 54 (1975) require that there be probable
cause to detain an individual charged and arrested without a warrant for a
criminal offense. Probabl e causein this context meansthat the charging docu-
ment properly statesacriminal offense and that thereisfactual information to
support the arrest of the particular individual who has been charged. This
type of probable cause determination must be done within 48 hours and can
be accomplished at or before arraignment by areview of the citation or post-
arrest complaint or by aphone call between the pretrial release officer and the
judge or trial commissioner. This probable cause determination is separate
and apart from apreliminary hearing asrequired by RCr 3.10 & 3.14.

3B. Recommendationson Pretrial Release

1. Judgesshould have moreinformation from Pretrial Release Officersthan just
basic interview information and points. Recommendations made by the Pre-
trial Release officersto the Judges should be broadened to include non-finan-
cia aternativesregardlessof igibility.

2. Pretrial Release Officersshould intensify their effortsto apprise the Judges of
defendants not released (subsequent to the current twenty-four hour review
process) through frequent reviews with the judges about bond.

3. Thewaliver for the release of interview information and points to attorney of
record should be incorporated into the current consent for interview. The
order appointing counsel for the Defendant shall direct the pretrial officer to
provide counsel with acopy of the pretrial servicesinterview form.

4. There should befull review on the timing, collection and process for collect-
ing information on the Affidavit of Indigency. A copy of the affidavit should
be given directly to the Public Defender upon request of the defendant or
entry of an order of appointment by the court.

10
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5. The Court of Justice should analyze the current forfeiture process for secured
and unsecured bail in the Commonwealth of Kentucky.

6. AOC should conduct pilot projects to analyze the effectiveness of the point
system as a predictor of appearance in urban, suburban and rural settings.

7. Notification procedures on pretrial appearances subsequent to arraignment of
the defendant on non-financial rel eases should be increased.

8. An automated interview/case management process should be developed by
AQOC for information collected on defendants. An electronic means of sharing
appropriate information, including the Affidavit of Indigency, should be de-
veloped in consultation with DPA.

9. Defendantsshould be represented by counsel at their arraignment where pre-
trial release is determined, and there should be adequate resources provided
to support effective implementation of such representation by counsel for
indigent defendants. Arraignment should be held expeditiously.

3C. Recommendationson Eligibility and Pretrial Release

1. Defenders, prosecutors, pretrial release officers, and judges should be edu-
cated by AOC, Prosecutor Advisory Council, and DPA education personnel
onéigibility and pretrial releaseissues.

4. Conclusion

The AOC/DPA Workgroup urges implementation of these Eligibility and Pretrial
Release Recommendations for the benefit of the Kentucky Criminal Justice Sys-
tem and the people of Kentucky.

11
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